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Introduction
1. Mr. Leslie Buckley brought an application for the recusal of the inspectors
appointed by Order of the High Court (Kelly P.) on 4 September 2018 on the
grounds of objective bias.
2. By judgment dated 15 February 2021 ([2021] IEHC 101), this Honourable Court
dismissed his application in limine, holding that the application was irreconcilable
with the well-established line of Supreme Court case law.
3. At para. 52 of its judgment, the Court noted that the default position in relation to
costs under Part II of the Legal Services Regulation Act 2015 is that costs follow
the event, i.e. the successful party is entitled to recover their legal costs as against
the unsuccessful party. It was noted by the Court that if the default position were
to obtain, then the inspectors, having successfully resisted the application to
revoke their appointment, would be entitled to their costs as against Mr. Buckley.
The Court invited written submissions if any of the parties wished to contend for
a different form of order.
4. It appears uncontroversial that the inspectors should be entitled to their costs.
5. Additionally, it is submitted that Mr. Robert Pitt should be entitled to his costs for
his participation in the application.

Mr. Pitt was a necessary party to the

application, and is entitled to his costs against Mr. Buckley for his participation in
such an unmeritorious application.
Submissions
6. Order 99, rule 2(1) of the Rules of the Superior Courts 1986 provides that the costs
of and incidental to every proceedings shall be in the discretion of the Court.
7. Section 169(1) of the Legal Services Regulation Act 2015 provides, inter alia:-
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“169. (1) A party who is entirely successful in civil proceedings is entitled to
an award of costs against a party who is not successful in those proceedings,
unless the court orders otherwise, having regard to the particular nature and
circumstances of the case, and the conduct of the proceedings by the parties,
including—
(a) conduct before and during the proceedings,
(b) whether it was reasonable for a party to raise, pursue or contest
one or more issues in the proceedings,
(c) the manner in which the parties conducted all or any part of their
cases,
(d) whether a successful party exaggerated his or her claim …”
8. The authors of Delany and McGrath on Civil Procedure, 4th Ed. (Round Hall,
2018) consider the situation which arises in relation to costs where there are
multiple parties to proceedings:“24-29
Where a complex case involves multiple parties, the court will also have to
consider whether each of the successful parties should recover its full costs. It
is commonly the case in more complex cases that parties will be joined,
whether as notice parties, third parties, defendants or otherwise, who are
neutral in relation to the reliefs sought or interested only in some of the
issues that the court has to determine. In those circumstances, such a party
will generally only recover its costs to the extent to which its participation in
the proceedings was necessary or reasonable to protect its interests. So, for
example, in Smyth v Railway Procurement Agency [2010] IEHC 291,
discussed below, where the plaintiffs brought a nuisance action against the
RPA arising out of the operation of the Luas and also raised constitutional
issues which necessitated the service of an Order 60 notice on the Attorney
General, Laffoy J limited an order for costs in favour of the Attorney General
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to a specified number of days on the basis that the attendance of the Attorney
General was not required throughout the entire hearing and it would,
therefore, not be fair or just to award the entirety of his costs of attendance
against the plaintiffs. (See also BNY Corporate Trustee Services Ltd v Eurosail
– UK 2007 – 3bl Plc [2011] EWCA Civ 277 at [102-105], where Lord
Neuberger MR expressed concerns about the attendance during the entirety of
the hearing of an appeal of a trustee who had been joined to proceedings but
was neutral. He opined that ‘unless a trustee has good reason to think that its
actions will be subject to criticism or there is some other special reason, it
should normally be unnecessary for it to make representations or to be
represented at a hearing (save for instructing a note-taker), where, as here, its
stance on the issues dividing the warring parties, is neutral.’)
24-30
Similarly, as Clarke J made clear in Kalix Fund Ltd v HSBC Institutional Trust
Services (Ireland) Ltd [2009] IEHC 457, [2010] 2 IR 581, where directions
are made for the trial together of proceedings brought by different parties
arising from the same circumstances or otherwise raising common issues,
while parties will be entitled to be heard in respect of issues in which they have
an interest, it does not follow that each of them will be entitled to their costs.
He indicated that a party who ‘has nothing to add to the argument or factual
basis relevant to the issue concerned’ would not be entitled to the costs of being
present while the issue was, in substance, tried between other parties.”
9. It is submitted that Mr. Pitt was a necessary party to the proceedings, and he did
not, and indeed could not, take a neutral role on the issues raised by Mr. Buckley.
It is submitted his participation in the proceedings was both necessary and
reasonable to protect his interests, and that he is entitled to his costs.
10. The Court identified Mr. Pitt as a relevant party to be served with notice of Mr.
Buckley’s application, and joined Mr. Pitt as a notice party to the proceedings.
11. The Court will recall that in approaching the application, it was submitted on
behalf of Mr. Pitt that he agreed with and adopted the written submissions made
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by the Inspectors on the issue of bias, and it was similarly submitted that the
application was unstateable and must fail in limine for the many reasons set out in
those submissions. It was stated that “It was not proposed to waste the Court’s
time by repeating those submissions” (para. 6 of written submissions on behalf of
Robert Pitt).

It is submitted that Mr. Pitt adopted the submissions of the

Inspectors, and significantly, he did not take a neutral position. While Mr. Pitt is
a witness to the inspection process, it is submitted that he has an interest in the
inspection being carried out and the matters raised in his protected disclosure
being fully investigated. It is respectfully submitted that Mr. Pitt participated in
all of the issues before the Court, and was required to so participate to protect his
good name, reputation, professional competence, and his position in relation to
his protected disclosures and the inspection process.
12. The Court will recall the background to Mr. Pitt’s involvement in the inspection
process. Mr. Pitt first made a protected disclosure to the Company in November
2016 in relation to his concerns over the Newstalk transaction and sale of APN.
It was initially proposed by Mr. Jerome Kennedy, senior non-executive director,
to deal with the matter by way of mediation which offer Mr. Pitt rejected,
emphasising his concern that this was not a HR matter but a protected disclosure
of matters which were required to be dealt with. On 21 November 2016, the Board
of INM established a Board subcommittee to investigate into the protected
disclosure. This subcommittee met only twice, and interviewed Mr. Buckley only.
It failed to interview Mr. Pitt or any other witnesses. On 23 November 2016,
within two days of its establishment, the subcommittee concluded that there was
no evidence of wrongdoing or of any issue or matter which raised a serious
concern for INM and that it should recommend to the Board that no further action
in respect of the issue should be taken. The subcommittee, outside of its terms of
reference, also discussed how to terminate Mr. Pitt’s employment. It met with
Mr. Buckley after its meeting, before reporting back to the Board, and discussed
removing Mr. Pitt as Chief Executive. That evening, the subcommittee made its
report to the Board. The Board adopted the report and conclusions of the
subcommittee. It concluded that Mr. Pitt had not made a protected disclosure.
Only following threat of litigation, and the making of a second protected
disclosure by Mr. Ryan Preston, Chief Financial Officer, did the Board ultimately
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decide to establish an independent review to investigate into the protected
disclosures. The terms of reference on the subsequent independent review failed
to allow for cross-examination of witnesses and accordingly there was no
satisfactory determination of the concerns raised by Mr. Pitt. Mr. Pitt made a
protected disclosure to the Director of Corporate Enforcement who, following his
own inquiries, applied to this Honourable Court for the appointment of the
inspectors pursuant to section 748 of the Companies Act 2014, which order was
made by Kelly P. on 4 September 2018. Mr. Buckley brought this clearly
unmeritorious application in March 2020, which despite the acknowledged delay
due to the outbreak of the Covid-19 pandemic, has undoubtedly delayed the
inspection process. It is now over four years since Mr. Pitt made his protected
disclosure and raised his concerns with the company. Mr. Pitt is entitled to
statutory protections under the Protected Disclosures Act 2014.
13. Mr. Buckley placed Mr. Pitt’s credibility at the heart of his application and
described him as his “principal accuser”. Although Mr. Buckley purported to
make a claim of objective bias against the inspectors, the focus of his claim and
his submissions during the hearing, was his criticism of Mr. Pitt. Mr. Buckley
acknowledged that there was significant scope for error in the Draft Statements,
but argued that there was:“an evident and consistent trend of presenting the evidence on central issues
in an unbalanced and one-sided manner and that this trend is so pronounced
that it goes beyond the limits of understandable error.” (grounding affidavit of
Leslie Buckley at paras. 30-31).
14. It is submitted the vast majority of the alleged errors identified by Mr. Buckley
constituted an attack on Mr. Pitt. The criticism made by Mr. Buckley of the failure
to include the evidence of Mr. Marshall in relation to the partition wall (which
evidence was in fact already included in the Draft Statements) demonstrates the
collateral attack made by Mr. Buckley against Mr. Pitt in bringing the application.
15. It was imperative that Mr. Pitt was afforded an opportunity to respond to the selfserving and selective quotes which Mr. Buckley extracted from the confidential
6
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inspection process to present before the court and media. The Court will recall
Mr. Pitt’s concern in relation to the nature of the application:“He is deeply concerned by what he believes to be an unmeritorious
application brought by the Applicant before the Court. In particular, he is
concerned by the Applicant’s presentation of self-serving and highly selective
pieces from a confidential inspection process in public court proceedings.
Furthermore, Mr. Pitt was not put on notice of the Applicant’s application and
the disclosure of these criticisms which unfairly attack Mr. Pitt’s reputation
and credibility before they were put before the Court and reported in the
national media.” (para. 4 of written submissions of Robert Pitt)
16. It was acknowledged on behalf of Mr. Pitt that it would be inappropriate for him
to engage in an exercise of defending these allegations individually, as the
confidential inspection process is the appropriate forum for such actions.
However, it was necessary for Mr. Pitt to participate in the proceedings to make
that submission to the Court on the unmeritorious and self-serving approach taken
by Mr. Buckley, and to seek to protect his good name from that unwarranted
attack.
17. It was submitted on behalf of Mr. Pitt that the matters selected by Mr. Buckley
were taken out of context, misrepresented, and, very concerningly, appeared to be
calculated to damage Mr. Pitt before he had an opportunity to respond to the
evidence of any of the other witnesses. (para. 31 written submission of Robert
Pitt). Mr. Pitt was described in Mr. Buckley’s affidavits as having made “dramatic
changes” in his evidence, and that the selective extracts were “hugely
disadvantageous” to Mr. Pitt. It is submitted that no justification for the use of
this language was demonstrated on the basis of the papers before the Court, or
indeed in the course of the hearing.
18. In this regard, it was submitted to the court that given the unstateable and
remarkably unmeritorious nature of the application brought by Mr. Buckley, his
motivations for bringing such an application were called into question.
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19. Mr. Buckley brought the application before the Court without putting Mr. Pitt on
notice of the fact that he would be disclosing confidential information from the
inspection process publicly, and would be impugning Mr. Pitt’s character publicly
without an opportunity to reply.
20. The

Court

will

recall

the

submissions

made

on

behalf

of

Mr. Pitt to the effect that given its unstateable and unmeritorious nature of the
application, it was in the nature of an abuse of process. It is submitted that this is
now clear following the decision of the Court to dismiss Mr. Buckley’s application
in limine. Despite failing in his unstateable application to remove the inspectors,
Mr. Buckley extracted selective matters from the confidential inspection process
and made damaging accusations against Mr. Pitt under the cover of absolute
privilege.
21. It is respectfully submitted that the Court should also have regard to the manner
in which the case was conducted on behalf of Mr. Buckley during the course of
the hearing, in particular:(a) The manner in which the complaint in respect of the evidence of Mr.
Allan Marshall was pursued and presented to the court during the
hearing. Mr. Buckley complained on affidavit “why such vital evidence
has not been included cannot be adequately explained” (para. 57 of
grounding affidavit of Leslie Buckley). When the Court noted that this
evidence was already included in the Draft Statement, it was stated “Well,
the complaints made in respect of that is a relatively minor complaint in
the overall scheme of things … That I accept is not in itself a matter of
great importance.” (day 2, p. 25 et seq.). It is submitted that there was
no basis for including this alleged error in the application, other than to
attack Mr. Pitt’s good name (see also the submissions made on behalf of
Mr. Pitt on this issue on day 6 at p. 47 et seq.).
(b) The repeated personal attacks on Mr. Pitt’s truthfulness and allegations
that he had changed his evidence;
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(c) The repeated references to Mr. Pitt’s protected disclosure as being a
“purported” protected disclosure;
(d) The wholly unnecessary personal and professional attacks not only
against Mr. Pitt but also against his legal team (transcript day 7, pp. 142143).
22. In Veolia Water UK plc v. Fingal County Council (No. 2) [2006] IEHC 240,
[2007] 2 I.R. 81, Clarke J. held at p. 85:“[T]he overriding starting position should remain that costs should follow the
event. Parties who are required to bring a case to court in order to secure
their rights are, prima facie, entitled to the reasonable costs of maintaining the
proceedings. Parties who successfully defend proceedings are, again prima
facie, entitled to the costs to which they have been put in defending what, at
the end of the day, the court has found to be unmeritorious proceedings.”
(Emphasis added).
Conclusion
23. It is respectfully submitted that Mr. Pitt is entitled to his costs.
Orla Murphy BL
Tom Mallon BL
John Rogers SC
1st March 2021
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THE HIGH COURT
Record No.: 124 / 2018 COS
IN THE MATTER OF INDEPENDENT NEWS AND MEDIA PLC (UNDER INVESTIGATION)
AND THE COMPANIES ACT 2014
Between:LESLIE BUCKLEY
APPLICANT
-ANDSEAN GILLANE AND RICHARD FLECK
RESPONDENTS

SUBMISSIONS ON COSTS ON BEHALF OF THE APPLICANT IN RESPONSE TO
APPLICATION FOR COSTS BY NOTICE PARTY MR ROBERT PITT

Introduction
1. The Applicant issued a Notice of Motion on 22 April 2020 seeking various Orders
including the recusal of the Respondents from the investigation ordered under
Section 748 of the Companies Act 2014 by Kelly P. on 6 September 2018. The
application was refused in a judgment of this Honourable Court on 15 February
2021.

1

011
2. Following the issue of the Applicant’s Notice of Motion seeking recusal, various
parties were put on notice by this Honourable Court, including Mr Pitt. By way of
Notice of Motion and Affidavit (Appendix 1) Mr Pitt sought to be served with the
Respondent’s replying affidavit and any subsequent affidavits or pleadings.
Subsequently, and during the directions hearing on 10 June 2020, counsel on his
behalf sought an order that he would be joined as a Notice Party (Appendix 2)
3. Mr Pitt, like a number of other interested parties, was made a Notice Party to
the application. The other parties were the Director of Corporate Enforcement,
INM, Mr Denis O’Brien, Mr Keith Duggan, Mr John Henry, Mr Shane Henry, Mr
Derek

Mizak,

DMZ

IT

Limited,

Specialist

Security

Services

Limited,

Reconnaissance Group Limited and Resilient Defence Limited.
4. The judgment dealt with the question of costs in the normal way i.e. that the
default position under Part 11 of the Legal Services Regulation Act 2015 required
costs to follow the event, so that the Respondents, having successfully resisted
the application to revoke their appointment, would be entitled to their costs
against the Applicant. It would appear that Mr Pitt, alone, seeks a different form
of the order and seeks also to recover his costs against the Applicant. For the
reasons which follow, it is submitted that such application should be refused.
Costs for Notice Parties
5.

It is accepted, as set out by learned trial Judge at the directions hearing on 10
June 2020 (Appendix 2), that the law is well settled that in public law matters,
the test for joinder is wider than in private litigation. This is reflected by the fact
that in this case a large number of parties were joined (without opposition) in
light of their legitimate interest in the case. However, it does not follow as a
matter of law that such parties are entitled to their costs in the event of an
outcome favourable to them. This was made clear by Clarke J. in Usk and District
Residents Association Ltd v The Environmental Protection Agency & Greenstar
(2007 IEHC 30) at para. 24:
“The mere fact that the party may have a sufficient interest so as to make it
legitimate that they be placed on notice of the proceedings does not, of itself,
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necessarily carry with it an entitlement to that party to an unquestioned
order for costs in the event of the proceedings being successfully defended.
The extent to which such a notice party may be entitled to some or all of the
costs of successfully supporting the defence of the application, will depend on
all the circumstances of the case and, in particular, the extent of the interest
of that party in the issues which are the subject of the judicial review
application and the extent to which it may be regarded as reasonable for
that party, in those circumstances, to independently oppose the application.”
6. As such it is submitted that costs do not follow in the same way that they follow
in favour of the Respondents, and it is submitted that the Court ought to look
carefully at the extent and necessity of Mr Pitt’s involvement in these
proceedings as Notice Party.

Mr Pitt’s Submissions & Involvement in the Case
7. As set out in Mr Pitt’s substantive written submissions, he effectively adopted
the legal submissions of the Respondents. In respect of the oral legal
submissions made by the Respondents, these were adopted by Mr Pitt “in their
entirety”. In a hearing that lasted some 8 days, counsel for Mr Pitt was less than
an hour and half. Much of that time was taken up with a wholly unfounded
complaint on the manner in which the application was brought. Somewhat
extraordinarily, Mr Pitt submits that the application was brought “without
putting Mr Pitt on notice of the fact that he would be disclosing confidential
information from the inspection process publicly”. As set out by counsel on the
Applicant’s behalf on pages 164-165 of transcript dated 21 October 2020
(Appendix 3) if Mr Buckley had put Mr Pitt on notice without first obtaining the
Court's consent, he would have been in breach of his undertaking on
confidentiality made to the Respondents.
8. Mr Pitt complains that the proceedings were a sham for the purposes of an
alleged and improper ad hominem attack on him personally. As Mr Pitt will be
aware, the application was made on notice to the Respondents and specific
directions on in camera hearing/reporting restrictions were sought by the
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Applicant for the very reason that the inspection process was a confidential one.
It should be noted that insofar as it is alleged that the Applicant’s lawyers made
personal and professional attacks on Mr Pitt’s lawyers, this is denied. In fact, the
passage cited by Mr Pitt arose following a wholly improper allegation made by
Mr Pitt’s counsel as to the Applicant’s propriety in bringing the application. Every
precaution which could lawfully have been taken by the Applicant was taken. It
is notable that the Applicant having sought directions on whether the hearing
should be in public or require reporting restrictions, Mr Pitt did not seek any
orders on this issue. Indeed, when queried by this Honourable Court about why
no such application was made (and notwithstanding the presence of Mr Pitt’s
lawyers at the various directions hearings) Mr Pitt’s counsel replied “Judge, I just
don’t know the answer” - page 58 of transcript dated 21 October 2020
(Appendix 3).
9. Mr Pitt’s counsel raised substantial complaint about the media coverage, which
was published on 3 May 2020, five days after his solicitors were served with the
motion papers. Even when an application was made by another party for
reporting restrictions, which was granted on 28 July 2020 and well in advance of
the hearing, Mr Pitt did not avail himself of the opportunity to seek any
directions in this regard. The matter was again raised with Mr Pitt’s counsel by
the Court following an assertion made by Mr Pitt’s counsel that the application
was an abuse of process, the application being a sham with the real purpose of
discrediting Mr Pitt. This Honourable Court intervened to point out that the
issues of in camera hearing/reporting restrictions had been raised and "with the
exception of a number of redacted paragraphs [per the application of one of the
former non-executive directors of INM], all of the parties were happy that case
would proceed in public [sic]" – page 57 of transcript dated 21 October 2020
(Appendix 3).

10. It is submitted that in those circumstances, the allegation of impropriety of
process, which took up a substantial part of Mr Pitt’s submission, ought not to
have been made against the Applicant or his legal team. The allegations were
clearly, and wholly, improper and misplaced. It is notable that they find no
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reflection in the attitude of the Respondents, the other Notice Parties or the
judgment of this Honourable Court. In respect of the substance of the case, Mr
Pitt added nothing to the case made by the Respondents in his written legal
submissions or in his oral submissions. While Mr Pitt submitted that he
"participated in all of the issues before the Court", this is clearly incorrect. Mr Pitt
submits that the Applicant’s case in objective bias put “Mr Pitt’s credibility at the
heart of his application.” In fact the application covered the detailed terms of
reference set out by the High Court, much of which did not include Mr Pitt at all.
Indeed, as is reflected in the judgment, the selection of material by Mr Buckley
was not entirely selective, as is now submitted, but was rooted in issues deemed
central by the High Court and the Director of Corporate Enforcement. It is
unnecessary here to recite the very substantial number of issues which bore no
relevance whatever to Mr Pitt.
11. The bulk of the oral submissions made on Mr Pitt’s behalf amounted to
misplaced complaints divorced from the substance of the application (including
issues around notice and confidentiality set out in summary above) and detailed
submissions on the Protected Disclosures Act 2014. It is difficult to see the point
of these; they neither featured in the case as brought by the Applicant, the case
in opposition for the Respondents, nor the judgment of this Honourable Court.
Conclusion
12. For the reasons set out above, it is submitted that no order for costs should be
made in favour of Mr Pitt, given his limited role in this case.
Seán Guerin SC
Lorcan Staines SC
Brian Gageby
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Introduction
1. The following submissions are made by way of reply to the written submissions
made on behalf of Mr. Leslie Buckley (undated) on the issue of Mr. Pitt’s
application for his costs (written submissions dated 1 March 2020).
2. Mr. Buckley relies on the decision of Clarke J. in Usk and District Residents
Association Ltd v. Environmental Protection Agency [2007] IEHC 30 at para. 5.5.
The full paragraph is quoted for the benefit of the Court:“5.5 I should, however, note that there may well be cases where it would be
appropriate for notice parties (who are not as intimately connected with the
issues as in this case) to consider whether it is necessary to participate, or at
least participate fully, in judicial review proceedings. The mere fact that the
party may have a sufficient interest so as to make it legitimate that they be
placed on notice of the proceedings does not, of itself, necessarily carry with
it an entitlement to that party to an unquestioned order for costs in the event of
the proceedings being successfully defended. The extent to which such a notice
party may be entitled to some or all of the costs of successfully supporting the
defence of the application, will depend on all the circumstances of the case
and, in particular, the extent of the interest of that party in the issues which are
the subject of the judicial review application and the extent to which it may be
regarded as reasonable for that party, in those circumstances, to independently
oppose the application. Having regard to those principles it does not appear
to me to be appropriate to diminish the entitlement of Greenstar to costs on the
facts of this case.”
3. It is submitted that it was entirely reasonable for Mr. Pitt to independently oppose
the application as he did and that he is entitled to his costs.
4. In this case, the vast majority of the alleged errors identified by Mr. Buckley related
to Mr. Pitt.

His credibility, good name and professional competence were

impugned in the course of a wholly unmeritorious application. It is submitted that
Mr. Pitt was required to and entitled to participate fully in proceedings to protect
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his interests, both in relation to his reputation, and in relation to his interest in
participating in the inspection process. In this regard, the position of Mr. Pitt can
be distinguished against other notice parties, Mr. Denis O’Brien, Mr. Keith
Duggan, Mr. John Henry, Mr. Shane Henry, Mr. Derek Mizak, DMZ IT Limited,
Specialist Security Services Limited, Reconnaissance Group Limited and Resilient
Defence Limited, none of whom are at all criticised by Mr. Buckley or adversely
commented on in his affidavit.
Confidentiality
5. It is submitted that Mr. Pitt was not put on notice of, nor was his position
considered in, the application made before the Court on 27 April 2020. Selective
pieces of evidence from the confidential inspection process criticising Mr. Pitt
were contained in Mr. Buckley’s grounding affidavit and this was filed with the
Court under cover of absolute privilege. The content of the affidavit was reported
in the national media (online in the early hours of the following morning) once
the application was opened to the Court.

While the subject of reporting

restrictions was raised in the course of the directions hearing, the issue of
confidentiality was dealt with in the context of the inspection process, and no
regard was had to Mr. Pitt’s position. Interestingly, the potential publication of
the affidavit was raised by Mr. Murphy S.C. but Mr. Guerin S.C. did not make
any application for direction in relation to same and the following is the relevant
extract with added emphasis (Transcript 27 April 2020 at pp. 29 to 30):“MR. MURPHY: Judge, in aid of the process, can I just
flag one issue which may not have resonated with the
parties today? My understanding as a matter of
practice, and again subject to confirmation and
correction, is that if the exhibit is filed, it's
thereby accessible by third parties.
MR. JUSTICE SIMONS: Yes.
MR. MURPHY: So I'm not sure if my Friend wants to
consider that issue, the issue of transcripts.
MR. GUERIN: Well, I don't think the exhibits are filed
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in the Central Office, it's only the affidavit that's
filed. And that is the position.
Just in relation to the question of publicity and
reporting restrictions, again I'm not advancing any
application in that respect and the truth is in fact
that Mr. Buckley may not be in a position to make any
such application, but we raise the issue by way of
direction because of the concerns that have previously
been expressed by the Inspector and it's a matter for
the Inspector to make such application, or indeed the
company if it has concerns. But I'm not making any
such application.”
6. The Court’s attention was not brought to the damaging assertions in Mr. Buckley’s
affidavit which were being made against a participant to the inspection process
who was unaware that this application attacking his credibility was being made in
open court. Mr. Pitt was identified in the course of that hearing as a relevant party
to be served with the motion papers. He was joined as a notice party to the
proceedings when the matter returned before the Court on 10 June 2020.
7. At paragraph 8 of the submissions made on behalf of Mr. Buckley, it is stated:“As Mr Pitt will be aware, the application was made on notice to the
Respondents and specific directions on in camera hearing/reporting
restrictions were sought by the Applicant for the very reason that the
inspection process was a confidential one … Every precaution which could
lawfully have been taken by the Applicant was taken. It is notable that the
Applicant having sought directions on whether the hearing should be in
public or require reporting restrictions…” (Emphasis added).
8. It is submitted that it is incorrect to assert that the applicant sought specific
directions on in camera hearing/reporting restrictions. It is submitted that certain
general directions were agreed, but that counsel on behalf of Mr. Buckley raised
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no concern in relation to the content of the grounding affidavit being made public
or accessible to third parties. The concern expressed to the Court during the
directions hearing was that witnesses to the inspection process would have sight
of particular documents from the inspection process (Transcript 27 April 2020 at
pp. 9 to 10):“MR. GUERIN: The proposal is that -- I should just
indicate by way of background that the reason why
directions are being sought is that the inspection is a
confidential process.
MR. JUSTICE SIMONS: Sure.
MR. GUERIN: And in particular the Inspectors have
previously communicated to the court, when furnishing
their first interim report, a concern that the
confidentiality of the process be respected. And the
President ultimately ruled that insofar as the first
interim report touched on the evidence that they had
heard, it should be redacted and not circulated. This
application touches on some of those evidential matters
and for that reason, we considered it prudent and
appropriate to seek the directions of the court before
we would circulate any papers in the matter.
MR. JUSTICE SIMONS: Yes.
MR. GUERIN: With the exception obviously of the
Inspectors, who have all the papers in any event - in
fact most of the parties do too. But essentially the
reason for the directions being sought is so that we
will first of all have authority to circulate the
papers and, secondly, the court might direct that
insofar as papers are served on anyone, that they be
used only for the purpose of this application.
So the second direction sought, apart from the joinder
of the two notice parties, is that my solicitors have
liberty to serve the application papers electronically
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on both the company and the Director of Corporate
Enforcement by five p.m. today, with a stipulation that
the papers not be used for any purpose other than this
application without the leave of the court.
Thereafter, in discussions between myself and
Mr. Ferriter, the Inspectors have expressed the view
that various other persons who have been involved in
the inspection process should properly receive notice
of the application and no more than that I suppose, and
obviously of the papers which ground the application.
We don't have any difficulty with that at all and
provided…”
9. Insofar as it is alleged that Mr. Pitt failed to make an application for reporting
restrictions to be imposed in the matter, it is submitted that once the damaging
allegations in Mr. Buckley’s grounding affidavit had been published in the
national media, there was little point in seeking such an order. Mr. Pitt had no
option but to meet the unmeritorious application which has now been dismissed.
10. It is submitted that the Court should have regard to the comments of Lord Denning
M.R. in Maxwell v. Department of Trade [1974] QB 523 on the importance of the
confidentiality of the inspection process (at p. 533):“Third: the investigation is in private. This is necessary because witnesses
might say something defamatory of someone else, and it would be quite wrong
for it to be published without the party affected being able to challenge it.”
11. It is submitted that the application was reported in the national media on 28 April
2020, the day after the application was opened (see exhibit RP1 to Affidavit of
Robert Pitt sworn on 24 June 2020) and before Mr. Pitt had been served with the
motion papers. The Sunday Times article dated 3 May 2020, was highlighted to
the Court due to the level of detail in which the unjustified assertions of Mr.
Buckley were reported (see Transcript day 6, p. 38-40, p. 153).
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Conclusion
12. It is respectfully submitted that Mr. Pitt is entitled to his costs.
Orla Murphy BL
Tom Mallon BL
John Rogers SC
26th March 2021
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